
 

 
 
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF SOUTH CAROLINA 
 

CHARLESTON DIVISION 
 
TRADEMARK PROPERTIES, INC., a 
South Carolina corporation; RICHARD C. 
DAVIS, an individual, 
 

Plaintiffs, 
 
  vs. 
 
A&E TELEVISION NETWORKS, a joint 
venture of the Hearst Corporation, ABC, 
Inc. and NBC Universal; DEPARTURE 
FILMS, an entity of unknown origin; and 
DOES 1-20, Inclusive, 
 

Defendants. 
___________________________________ 
 
A&E TELEVISION NETWORKS,  
 

Counterclaim Plaintiff, 
 
  vs. 
 
TRADEMARK PROPERTIES, INC. and 
RICHARD C. DAVIS,  
 

Counterclaim Defendants. 
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Civil Action No. 2:06-cv-2195-CWH  
 
 
 
 
 
REPLY MEMORANDUM IN SUPPORT OF 

DEFENDANTS’/COUNTERCLAIM 
PLAINTIFF’S MOTION TO COMPEL 

 

 
Defendant/counterclaim plaintiff A&E Television Networks (“AETN”) 

and defendant Max Weissman Productions, Inc. d/b/a Departure Films (“Departure 

Films”) (together, “Defendants”) submit this reply in further support of their motion to 

compel.  Plaintiffs/counterclaim defendants Trademark Properties, Inc. and Richard C. 
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Davis (together, “Plaintiffs”) recently amended their discovery responses.  Defendants 

agree that the amendments remedy four of the eight deficiencies identified in the motion to 

compel.  Four deficiencies remain, and as to those relief is still appropriate: 

1. Document Response No. 7:  Plaintiffs should be compelled to produce 

non-privileged communications that involve their counsel, and to produce a privilege 

log of withheld documents.  Even after amending their responses, Plaintiffs assert an 

overbroad view of privilege – namely, that all communications between them and their 

attorneys will be withheld.  The only lawyer-client documents properly withheld would 

be those as to which Plaintiffs can establish each element of the privilege – in 

particular, those that reflect actual requests for or delivery of legal advice.  See 

generally United States v. Jones, 696 F.2d 1069, 1072 (4th Cir. 1982) (setting forth 

scope of privilege); Zeus Enterprises, Inc. v. Alphin Aircraft, Inc., 190 F.3d 238, 244 

(4th Cir. 1999) (party asserting privilege bears burden of establishing that it applies to 

all withheld documents).  There is special reason to hold Plaintiffs tightly to their 

burden here.  Much of what their lawyers apparently did was render business advice, 

and one of the lawyers appears to have been a full-time minor league baseball executive 

who assisted Davis informally and happens to have a law degree.  Plaintiffs also must 

produce a privilege log that identifies any withheld documents with enough detail that 

Defendants can assess the privilege claim.  FED. R. CIV. P. 26(b)(5). 

2. Document Response No. 8:  Plaintiffs should be compelled to produce 

documents concerning communications between Plaintiffs and television networks other 
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than AETN.  Defendants are entitled to fully explore the true reasons for Davis’ 

decision to break off his business relationship with AETN and sign instead with The 

Learning Channel (“TLC”).  This is an absolutely central event in the case.  Not only 

does Davis allege that he was motivated by AETN’s purported breach of a prior 

agreement concerning ownership rights and the division of revenue (e.g., Complaint ¶¶ 

11-14), but he has given different explanations to the press: 

Davis’ show appeared on the A&E network for its first season, but he 
says he wasn’t satisfied with the lengthy periods between episodes.  So, 
he strutted to TLC’s parent company, Discovery Network, and 
convinced them to pick him up.  “It was so damn slow with A&E, so I 
approached TLC.  I said, ‘Listen, I set every kind of ratings record there 
is; so if you guys can keep up, I’ll switch.’” 
 

Ian Wheeler, Get Real, CHARLESTON CITY PAPER, July 12, 2006 (attached hereto as 

Appendix A); see also Jim Parker, Davis’ real estate reality show flips to TLC, POST 

AND COURIER, Mar. 31, 2006 (Appendix B) (stating that Davis decided to switch to 

TLC in order to “assume greater creative control”; Davis says the AETN series 

focused too much on flipping and not enough on a well-rounded look at the real estate 

business). 

Plaintiffs’ challenge to the relevance of these documents lacks any merit, 

especially given that relevance during discovery is interpreted broadly.  See 

Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (relevance under 

Federal Rule 26(b)(1) is “construed broadly to encompass any matter that bears on, or 

that reasonably could lead to other matter that could bear on, any issue that is or may 

be in the case”). 
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3. Document Response No. 10:  This request seeks documents concerning 

any television shows that have a concept or format similar to that of the AETN series 

“Flip This House.”  Although Plaintiffs’ amended responses state that they are not 

aware of any such documents, they limit their response to documents that predate 

Plaintiffs’ video pilot of the series.  Plaintiffs should either produce any documents that 

post-date Plaintiffs’ video pilot of the series or should state that there are no such 

documents.   

4. Document Response No. 26:  Plaintiffs should be compelled to produce 

documents reflecting any executed or final agreements between Plaintiffs and TLC.  

Plaintiffs’ relevance objections are without merit for the reasons discussed above with 

respect to Document Response No. 8.  Any actual agreements between Plaintiffs and 

TLC are especially relevant.  Plaintiffs have made allegations and public statements 

denigrating the terms offered by Defendants for Season Two of “Flip This House.”  

See, e.g.,  Complaint ¶¶ 17, 24, 28; Appendix C (Plaintiffs’ Press Release, July 24, 

2006).  Defendants expect to demonstrate that the terms offered by TLC and AETN 

were similar, and that Plaintiffs’ claim that AETN did not offer fair terms is merely an 

excuse for breaching their obligations for Season Two.  The terms of Plaintiffs’ 

agreement with TLC also will be relevant to prove that Plaintiffs’ actual agreements 

with AETN were industry standard, while the imaginary agreements alleged by 

Plaintiffs – such as 50-50 ownership of the series and equal shares of all net revenues 

and proceeds generated – are unheard of in television.  Defendants are willing to agree 
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to the production of Plaintiffs’ agreement with TLC subject to entry of a Confidentiality 

Order. 

Defendants respectfully request an Order compelling Plaintiffs to fully remedy 

the four remaining deficiencies in their discovery responses as outlined above. 

 

Respectfully submitted, 

 
 NELSON MULLINS RILEY & SCARBOROUGH LLP 
 

By:    s/ Robert H. Jordan     
 Robert H. Jordan (Fed. # 6986) 
 Richard A. Farrier, Jr. (Fed. # 772) 
 Liberty Building, Suite 600 
 151 Meeting Street 
 Post Office Box 1806 (29402) 
 Charleston, SC  29401 
 (843) 853-5200 
 

Attorneys for Defendant/Counterclaim Plaintiff AETN 
and Defendant Departure Films 

 
Charleston, South Carolina 
January 4, 2007 
 

Of Counsel: 
Bruce P. Keller 
Jeremy Feigelson 
S. Zev Parnass 
DEBEVOISE & PLIMPTON LLP 
919 Third Avenue 
New York, New York 10022 
(212) 909-6000 
Admitted pro hac vice 
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