
 
 

 
 
 

IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF SOUTH CAROLINA 
 

CHARLESTON DIVISION 
 
TRADEMARK PROPERTIES, INC., a 
South Carolina corporation; RICHARD C. 
DAVIS, an individual, 
 

Plaintiffs, 
 
  vs. 
 
A&E TELEVISION NETWORKS, a joint 
venture of the Hearst Corporation, ABC, 
Inc. and NBC Universal; DEPARTURE 
FILMS, an entity of unknown origin; and 
DOES 1-20, Inclusive, 
 

Defendants. 
___________________________________ 
 
A&E TELEVISION NETWORKS,  
 

Counterclaim Plaintiff, 
 
  vs. 
 
TRADEMARK PROPERTIES, INC. and 
RICHARD C. DAVIS,  
 

Counterclaim Defendants. 
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Civil Action No. 2:06-cv-2195-CWH  
 
 
 
 
OPPOSITION TO 
PLAINTIFFS’ MOTION TO COMPEL 
 
 
CROSS-MOTION 
FOR A PROTECTIVE ORDER 

 

Defendant/Counterclaim Plaintiff A&E Television Networks (“AETN”) 

and defendant Max Weissman Productions, Inc. d/b/a Departure Films (“Departure 

Films”) (collectively, “Defendants”) hereby (i) oppose Plaintiffs/Counterclaim 
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Defendants’ Motion to Compel and (ii) pursuant to Rule 26(c) of the Federal Rules of 

Civil Procedure, cross-move for a protective order sequencing discovery so that 

Defendants are not required to produce confidential commercial information unless and 

until Plaintiffs can establish at summary judgment that a triable issue of fact exists as to 

liability – in particular, as to Plaintiffs’ contention that the parties agreed to share 50/50 

all revenues from the television show “Flip This House.”  In support of this motion and 

in accordance with Local Rule 7.04, Defendants show the Court as follows:  

1. On December 7, 2006, Plaintiffs served their First Set of Interrogatories 

and First Request for Production of Documents and Things.  These discovery requests 

included requests for highly confidential information and documents concerning 

Defendants’ revenues and expenses.  See Declaration of Richard A. Farrier, Jr. (“Farrier 

Decl.”) Exs. C-D.  Plaintiffs contend in this case that AETN promised them, among 

other things, a 50% share of all revenues associated with the television show “Flip This 

House.”  Id. Ex. A.  The discovery requests at issue relate particularly to that contention, 

which defendants strongly deny.  Id. Ex. B. 

2. On January 9, 2007, Defendants served responses and objections to 

Plaintiffs’ First Set of Interrogatories and Plaintiffs’ First Request for Production of 

Documents and Things.  See Farrier Decl. Exs. E-G.  Defendants objected to the 

interrogatories and document requests on financial issues.  Defendants have asserted that 

such information is confidential, that the information sought is not relevant unless and 

until liability has been established and that the requests are overly burdensome.  Id. Ex. E 

¶¶ 3-6; Ex. F, ¶¶ 3-6; Ex. G ¶¶ 30-31. 



3 
 
 

3. On January 22, 2007, in response to a phone call from Plaintiffs, 

Defendants sent a letter (the “January 22 Letter”) further explaining their objections and 

setting forth a proposed compromise plan.  See Farrier Decl. Ex. H.  Under the 

compromise proposal, the parties would complete discovery on liability issues and 

proceed to summary judgment before either side takes discovery on its respective damage 

claims.  If summary judgment is denied, the parties would conduct expedited discovery 

on damages issues under a heightened confidentiality agreement. 

4. On January 23, Plaintiffs moved to compel.  They have never responded to 

or acknowledged Defendants’ compromise proposal.  Plaintiffs did not mention this 

proposal or the January 22 Letter in their motion. 

5. The parties have produced documents to one another.  On November 17, 

2006, Plaintiffs produced 1,692 pages of documents in response to Defendants’ document 

requests.  See Farrier Decl. ¶ 15.  On February 2, 2007, Defendants produced more than 

7,200 pages of documents in response to Plaintiffs’ document requests.  Id. 

ARGUMENT 
 

6. Defendants object to Plaintiffs’ request for financial information at this 

time, and ask the Court to adopt the compromise proposal set forth in Defendants’ 

January 22 Letter.  That proposal strikes the right balance between moving the case along 

efficiently, on the one hand, and protecting Defendants’ strong and legitimate interest in 

confidentiality, on the other. 
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7. The Materials Sought Regarding Revenues and Costs are Highly 

Confidential. 

a. AETN is a privately held partnership.  AETN does not publicly 

disclose financial information.  The three partners in AETN are Disney/ABC 

International Television, Inc., NBC A&E Holding, Inc., and Hearst Communications, Inc.  

Each of these three entities is privately held.  None publicly reports financial information 

about AETN, either directly or through their ultimate parent companies.  See Declaration 

of Andrew Lemaire (Feb. 2, 2007) (“Lemaire Decl.”) ¶ 2. 

b. AETN closely guards all information about revenues and costs, 

both in general and as to particular shows.  Maintaining the confidentiality of financial 

documents and information, both about the network generally and about specific shows, 

is essential to maintaining AETN’s competitive position and its ability to negotiate 

effectively with advertisers, talent, producers and others.  AETN’s practices in this regard 

are consistent with the practices of its similarly situated peer companies.  See Lemaire 

Decl. ¶¶ 3-6.   

c. Departure Films is also a privately held company.  It does not 

report any financial information publicly.  It regards the documents and information 

being sought here as highly sensitive and confidential, and like AETN is concerned about 

the competitive impact of any disclosure.  Declaration of Max Weissman (Feb. 2, 2007) 

(“Weissman Decl.”) ¶¶ 3-6. 

8. The Disputed Discovery is Only Relevant to Damages.  The Plaintiffs 

claim that the sensitive information is necessary to calculate damages in the event they 
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can show that AETN breached an agreement to split all revenues from the show 50/50 

with Davis.  See Plaintiffs’ Motion to Compel at 3-4.  Defendants have produced all 

documents and information in their possession relevant to all liability issues in the case, 

including whether such an agreement existed in the first place.  

9. Defendants Face Substantial Risk from Compelled Disclosure.  

Defendants are particularly concerned about disclosure given the circumstances of this 

case.  Plaintiff Richard Davis currently is developing a new television program for The 

Learning Channel (“TLC”), a direct competitor of defendant AETN.  Farrier Decl. Ex. M.  

The show is being produced for TLC by Brainbox Entertainment, a direct competitor of 

defendant Departure Films.  Weissman Decl. ¶ 4.  Any financial information produced by 

Defendants thus could easily find its way, directly or indirectly, into the hands of their 

competitors.  Although a confidentiality order is in place, it provides little practical 

protection in these circumstances.  Davis is an individual and the sole owner of 

Trademark Properties, Inc.  He cannot be expected to unlearn, for purposes of his 

business dealings with TLC and Brainbox, the confidential information about AETN and 

Departure Films that he would learn through discovery.  Farrier Decl. Ex. H.   

10. These concerns are acute given Davis’ practice of using this lawsuit as a 

platform for public attacks on AETN and promotion of his new show.  Davis and his Los 

Angeles counsel issued a press release touting this lawsuit on the day it was filed.  Farrier 

Decl. Ex. I.  Since then, Davis has simultaneously discussed the lawsuit, criticized AETN 

and touted TLC, in a series of press interviews and Internet postings.  Id. Ex. J; id. Ex. K 

at, e.g., pp. 3-4; id. Exs. L-M.  In a television interview, he noted that “to me [the lawsuit 
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is] like David and Goliath.”  Id. Ex. K at 4.  Davis and a colleague have made postings 

about this lawsuit and their plans for the TLC show on “flipthislawsuit.com,” an Internet 

website entirely dedicated to this litigation.  Id. Ex. L.  Given this history, Defendants 

have good cause to believe their confidential documents and information, if produced, 

might be used for purposes other than this litigation. 

11. In Light of the Record to Date, Summary Judgment on Liability Issues 

Should be Resolved Prior to Any Further Production.  There has already been substantial 

discovery in this case, including the exchange of thousands of pages of email messages 

and other contemporaneous documents from the parties’ business negotiations.  Neither 

side’s document production contains a single reference to any promise of a 50-50 revenue 

split.  Farrier Decl. ¶ 15.  Defendants expect to demonstrate at the summary judgment 

stage that there is no triable issue of fact as to the existence of such an agreement, either 

on a revenue split or any of the other key points alleged by Plaintiffs in paragraph 11 of 

their complaint.  Under all the circumstances, it is reasonable to put Plaintiffs to the test 

on this issue at the summary judgment stage before requiring Defendants to risk 

producing sensitive and highly confidential financial information and documents. 

12. Production Would Be Overly Burdensome.  Plaintiffs’ Interrogatories 3 

and 4 seek all revenue information concerning “Flip This House,” “including but not 

limited to sponsorship revenues, product placement revenues, ad sales, syndication fees 

and video sales” for season one (when Davis was in the show) and season two (when he 

was not).  Farrier Decl. Ex. C.  Calculating the net revenue derived from a particular 
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program is not done as a matter of course by AETN and would require significant 

analysis.  See Lemaire Decl. ¶¶ 7, 9-10.  

13. Interrogatories 5 and 6 seek all expense and cost information concerning 

“Flip This House” for season one (when Davis was in the show) and season two (when he 

was not).  Calculating the net cost information derived from a particular program is not 

done as a matter of course by AETN or Departure Films and also would require 

significant analysis.  See Lemaire Decl. ¶¶ 7-8, 10; Weissman Decl. ¶ 7. 

14. Defendants’ Proposal is the Appropriate Way to Proceed.  Defendants’ 

January 22 proposal balances the competing interests in an appropriate way.  Defendants 

are prepared to move ahead promptly to complete merits discovery on liability issues.  

Defendants expect to move for summary judgment at the close of discovery.  If Plaintiffs 

can show at that stage that there is a triable issue of fact as to the purported 50/50 revenue 

sharing agreement, the parties would then conduct expedited discovery on all damages 

issues subject to an enhanced confidentiality order.  This approach will not prejudice 

Plaintiffs.  In fact, it treats both sides equally, as AETN’s ability to take discovery on the 

damages aspects of its counterclaims also would be deferred.  At the same time, this 

approach will ensure that Defendants’ financial documents and information would only 

be produced, if at all, at the appropriate time and with appropriate safeguards. 
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As evidenced by the attached declarations and exhibits, and in 

accordance with Local Rule 7.02, the undersigned counsel have unsuccessfully 

attempted to resolve this matter prior to filing this motion. 

Respectfully submitted, 

 
 NELSON MULLINS RILEY & SCARBOROUGH LLP 
 

By:  s/Richard A. Farrier, Jr.    
 Richard A. Farrier, Jr. (Fed. # 772) 
 Robert H. Jordan (Fed. # 6986) 
 Liberty Building, Suite 600 
 151 Meeting Street 
 Post Office Box 1806 (29402) 
 Charleston, SC  29401 
 (843) 853-5200 
 

Attorneys for Defendant/Counterclaim Plaintiff AETN 
and Defendant Departure Films 

 
Charleston, South Carolina 
February 2, 2007 
 
Of Counsel: 
Bruce P. Keller 
Jeremy Feigelson 
S. Zev Parnass 
DEBEVOISE & PLIMPTON LLP 
919 Third Avenue 
New York, New York 10022 
(212) 909-6000 
Admitted pro hac vice 
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