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THE COURT: This is CGvil Action 06-2195, Trademark
Properties, et al, Plaintiffs, against A& Tel evi sion
Net wor k, Def endants.

And | show a double caption in it indicating a
counterclaim but | don't think that's necessary.

W have set this norning the notion of the
defendants for summary judgment. 1'Il be glad to hear from
you.

Who represents the defendant, you, M. Farrier.

MR. FARRIER  Yes, sir, Your Honor. Richard Farrier
here on behalf of A& and Departure Films. M. Feigelson, ny
co-counsel fromthe Bar of New York, is going to nmake the
argunent .

There is a matter of housekeeping. Frank and |I had
tal ked about this earlier in the week. Sonme of the pl eadings
underlying to this notion have been filed under seal; sone of
t hem have been unseal ed. There still remain two docunents
under seal .

The agreenent that we have reached, subject to the
Court's approval, is that we are going to try not to publish
the sealed portions. W try to abide by the confidentiality
agreenment that we reached with the third-party. 1t may be
necessary to discuss themindirectly or directly. To the
extent that we do that, we've agreed that no such discussion

be argued by either side to constitute a waiver of our

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

agreenment of confidentiality.

THE COURT: That's fine. That's what you agreed to.
| don't make things confidential; that's what the parties do.
And it's virtually inpossible for ne to have the tine or the
ability to review everything that relates to every case and
determ ne what should be confidential.

W have in this court, the Judges have gotten
together -- | was not a party to it, but it's just sonething
| wasn't that concerned with -- but they've gotten together
and prepared a formconfidentiality order, so that when
parties want to make things confidential, we have one order
t hat we use.

| assune you signed that order?

MR. FARRIER  Yes, sir.

THE COURT: So whatever you do here, as far as what
you will nmention, | don't know, but | do know that if you
don't argue sonething, | can't read your mnd, and | can't
gi ve any consideration to anything except for what you do
argue and what you bring to ny attention here today.

|"m not going to assune the responsibility of going
and | ooking at all confidentiality docunments, all docunents
filed under seal, and pick out what | think supports or
attacks the case here today.

MR. FARRIER Okay. Thank you, Your Honor.

THE COURT: (key-doke.
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Al right, sir. 1'll be glad to hear from you.

MR FEI GELSON. Good norning, Judge. As M. Farrier
said, ny nane is Jereny Feigelson. I'mwth the firm of
Debevoise & Plinpton in New York City.

THE COURT: Your nane is what?

MR FEI GELSON:. Jereny Fei gel son.

THE COURT: M. Feigel son?

MR FEI GELSON: Correct.

THE COURT: xay.

MR, FEI GELSON. Thank you, Judge. W are co-counse
with M. Farrier's firmfor the defendants in this case, A&E
Tel evi sion and Departure Filns.

The central issue in the case, Your Honor, is
whet her there was an oral agreenent between the plaintiffs
and ny client, A&E, under which the parties were supposedly
going to split all the revenue from a tel evision show 50/ 50.
If there is no evidence to support that claim then the
breach of contract claimfails, and all the other clains
whi ch sort of pivot off the contract claimfail, as well.

So | want to start with the contract issues, Judge,
because that's really the heart of the case.

And we have offered in our briefs, Your Honor, three
reasons why the contract claimfails here at the sunmary
j udgnent st age.

The first is that there sinply is no evidence of an
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agreenent. It's obviously lack of a contract; that you have
to have an offer and an acceptance in order to have a
contract. There is zero evidence in the record of an

accept ance by A&E.

The second reason is that the plaintiffs cannot get
their story straight. There are multiple sworn versions in
the record and in the docunentary evidence as to whether
there was or wasn't an agreenent; how it was made; what it
was. And if the plaintiffs can't get their story straight,
then no reasonable jury can be expected to credit it.

The third reason why sunmary judgnent shoul d be
granted, Your Honor, is that even if we go beyond what the
evidence in the record really allows for, and assune for
purposes of this notion that the plaintiffs and the defendant
had actually agreed on sonething, then what the evidence
descri bes that they purportedly agreed on is not an
enforceable contract. |It's too indefinite. [It's the type of
agreenent that can be only enforceable when it is in witing
and it's void under the Statute of Frauds.

| want to go back briefly through --

THE COURT: [|I'mnot sure | understood that. You
kind of tailed off there at the end.

MR, FEI GELSON: Well, what | said, Your Honor, was
that there are three reasons why the agreenment --

THE COURT: [|I'mtalking about the third one.
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MR. FEI GELSON: The third one, Statute of Frauds,
Your Honor.

THE COURT: xay.

MR FEIGELSON: | want to go back through each of
these issues briefly and talk a little bit about the evidence
that's in the record and submtted with our notion.

| said there is no evidence of any agreenent. And
if I could approach, Your Honor? | want to hand up one
exhibit. There are actually two. And I'Il hand them up at
the sane tine.

The first of these two docunents | just handed up,
Your Honor, has already been submtted as Exhibit Wto the
nmovi ng decl arati on of Robert Jordan. So it's already in the
record, Your Honor. |It's the single nost inportant piece of
evidence in this case. It's a representation of warranty
that M. Davis signed in his personal capacity and on behal f
of his conpany, and it's a representation of warranty signed
before there was ever a lawsuit, before there was ever any
litigation. And he gave the m srepresentation and warranty
to a conpeting network who wanted to take his services after
he became unhappy w th A&E.

And what he says in the witten warranty in plain
English is that he had no agreenent with A&E. He had not
entered into any agreement with A&E. That he never asked

for, requested or received any paynent from A&E.

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

That is 100 percent flatly inconsistent with the
allegations in the conplaint in this case.

Goi ng beyond the docunentary evidence, Judge, we
cone to M. Davis's deposition. Obviously, this was an
inportant issue in the deposition. That is, what exactly was
the coll oquy between M. Davis and representatives of A&E on
the issue of whether there was an agreenent?

M. Davis testified over and over about what he
demanded from A&E; what he wanted from A&E. We asked him by
ny count, Your Honor, seven tines -- and |'ve handed up
transcri pt excerpts, which are also in the record -- we asked
him seven tinmes: GCkay. Well, that's what you said. Wat
did A&E say? The questions were real clear and real sinple.
And the answers, every tinme, were that he could not identify,
did not identify any statenment by A&E that represented an
acknow edgenent, an agreenent of any kind. And it's very
clear in the record, Judge, that we are tal king only about a
conversation with one individual whose nane is Charles
Nor | ander .

And M. Davis said very clearly in his deposition
the entire oral agreenent was reached by phone with M. Davis
sitting in South Carolina and M. Norlander on behalf of A&E
sitting in New York. And the excerpts that |'ve just handed
up, Judge, are the record of what M. Davis had to say that

M. Norlander said. And we asked hi mover and over, Wat did
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Charl es Norl ander say? Please tell ne specifically as
possi bl e exactly what Charles Norl ander said.

Most of the tine what M. Davis said in response to
t he deposition questions was that he sinply repeated, Well,
this is all | asked him It couldn't have been clearer. And
at one point on Page 89, he finally put sone words in
M. Norlander's nouth, but it's not an agreenent. He says,
M. Norlander said, and | quote M. Davis's testinony,
basically, he said he had to get confirnmation they could do
t hat .

So there is no deposition testinony to support the
agreenent. W deposed M. Davis for three days, both in his
personal capacity and as the 30(b)(6) w tness on behal f of
his conpany. And he had every opportunity to answer sinple
questions with sinple factual answers that woul d have
supported his claim He sinply didn't do that.

And what the Fourth Crcuit said in the ABT case,
which is cited in our brief, is that in order to get past
summary judgnent and to get to a jury on an oral contract
claim it's not enough to just say that you thought you had
an agreenent. (Qobviously, if that were the law, all oral
contract clainms would always go to juries, and that's not the
case.

The Fourth Circuit says in the deposition testinony

that shows a sequence of offer and acceptance, and that's
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exactly what M. Davis failed to provide in his deposition.
So that, Your Honor, pretty nuch covers the water fromthe
first point.

| said that the second issue was that M. Davis
keeps changing his story, and he does do that. There is an
affidavit which he has put in, in opposition to sunmary
j udgment, where for the first tinme he now puts those magic
words in Charles Norlander's nouth. He attributes to
M. Norlander in his affidavit, the statenent, Ckay, let's do
this. That cones after M. Davis has laid out his terns. So
according to the affidavit, finally, we have an agreenent.

Wiy isn't that good enough? 1It's not good enough
because you just can't create an issue of fact by comng in
at the eleventh hour, the summary judgnent stage, and
contradi ct your own deposition testinony.

The only disputed fact here is between M. Davis and
M. Davis. And the cases that we have cited in our brief,
i ncl udi ng Vant age Marketing, you sinply cannot wthstand
summary judgnent by coming in at the affidavit stage with the
evi dence that you failed to provide at your deposition under
oat h.

Now, the affidavit becones only the latest in a
whol e series of different stories that M. Davis has told.
And this goes to ny second point, that if he can't keep his

own story straight, no reasonable jury can credit it.
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In addition to the witten warranty, no agreenent at
all; in addition to the deposition, where he's unable to
identify any acceptance by M. Norlander; in addition to the
affidavit, where all of a sudden we have acceptance by
M. Norl ander, we also have his conplaint, where he tells a
conpletely different story. And he testified under oath that
he reviewed the conplaint before it was filed; personally
approved it to be filed.

And what he says there is there was a face-to-face
meeting in New York City, a specific date, June, 2004, and
that M. Norlander and another A&E executive at that neeting
agreed to a very detailed list of terms that M. Davis laid
out .

W asked M. Davis about that neeting at his
deposition. W asked every other representative of his
conpany present at that neeting at their depositions what
happened. They all conpletely abandoned the central
all egation in the conplaint.

There was absolutely no negotiation deal points, no
of fer, no acceptance, no agreenents made at any tinme during
that neeting. So that's another version of events which has
fallen by the waysi de.

And then we have interrogatory answers in which
M. Davis says -- and, again, he personally supported this --

that the agreenent was, in his words, confirmed by a wonman
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named Nancy Dubuc, who is a senior executive at A&E. That
happened at a conference call.

At his deposition, again, he had a different story.
And we've got that story. Interrogatory answers are
abandoned, as well. Because what he says at his deposition
is that the woman on the call was not even identified;
doesn't even know if it was Nancy Dubuc. And the only
coment anybody at A&E nade on that call was |aughter,
cackling; a statenent, We'Il|l get back to you and then, click,
the line goes dead. No agreenent, no confirmation of any
agr eenent .

So you put that whole string of stories together,
including nultiple stories M. Davis has told under oath, and
also the story that he told in the witten warranty, and this
is just not a case that warrants the tine of a jury.

The third issue, Your Honor, that | identified at
the outset, is that M. Davis has not identified, even if
there was any type of an agreenment at all, an enforceable
contract. It's perfectly possible for two parties to talk to
each other and cone to sone sort of | oose agreenent and have
that agreenent fall well short of being |egally enforceable.

And if, in fact, there was any agreenent here -- and
| think there was strongly no evidence of any agreenment -- if
there was an agreenent here, it would fall short of that

standard. And it is M. Davis's burden to be clear, under
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Fourth GCrcuit case |aw, under Your Honor's deci sions,
numer ous cases, that he has to cone forward at this stage
with specific facts on all of these issues.

W' ve nade our burden by denonstrating the absence
of any proof to support his positions. And it's not enough
to come in now and say, | thought | had an agreenent. |
t hought it was definite enough. He's got to have those
specific facts.

Wiy is the contract not enforceable? Wll, as |
said before, Your Honor, really three separate and
i ndependent reasons.

The first is, there are too many m ssing pieces.
This contract had no term By M. Davis's own agreenent,
there was no tinme limt on it. There were no procedures or
standards in place for renewal. There were no procedures or
standards in place for termnation. |It's black letter
contract law that you have to have a definite nexus, at |east
as to tine, place and paynent, material terns.

And M. Davis testified, his words, all undi sputed,
all cited in our brief, there was no di scussion, no agreenent
as to whether this tel evision show woul d even happen at al
in the first place.

So all we have, at the very nost, was an agreenent
to agree, which is not enforceable. There was no agreenent

as to term no agreenent as to timng and paynent; no
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agreenment as to ownership of the copyright.

The whole central point that M. Davis is contending
for here is an agreenent for 50/50 revenue split. Well,
according to M. Davis's own testinony, there was no
di scussi on, no agreenent about how you get fromgross to net.
He said, W were going to divide up the net revenues, but
couldn't provide any answers, when he was asked, how they
were going to take into account certain significant expenses.
M. Davis couldn't say what |egal entity was going to be
party to the agreenent and whether any of the trademark
entities were going to be a party to the agreenent.

And the whol e central economc factor in the
agreenment was the division of the advertising revenue pool.
Lots of different kinds of television advertising, Your
Honor. M. Davis testified there was no di scussion, no
agreenent as to what types of advertising revenue would go
into the pool to be divided up 50/50.

Wth all of those m ssing pieces, Judge, we sinply
have an agreenent that is fatally indefinite, if there was an
agreenent at all.

The second reason why, Your Honor, the contract, the
agreenent, if there was one, is unenforceable is because
there are sonme kinds of agreenents that sinply have to be in
witing as a matter of law or they can't be enforced, and

this is one of those deals, Your Honor.
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By M. Davis's own testinony, this is an agreenent
t hat was supposed to go on for years, conceivably decades.
The econom cs here are trenendous. W are talking about
di viding up possibly tens of mllions of dollars a year in
adverti sing revenue.

And it is undisputed in the record --

THE COURT: Wiat is the range -- excuse ne -- what
if the ratings the first year were zero, what woul d happen
t hen?

MR FEI GELSON: Wl --

THE COURT: What if it didn't bring in revenue,
couldn't it be term nated?

MR, FElI GELSON: According to M. Davis's testinony,
Your Honor, the agreenent was supposed to continue.

THE COURT: And | know, but according to the
testinony that | read, the defendants were very interested in
ratings. M. Davis allegedly told them guaranteed them that
he was going to get a certain high rating. But | read that
it was pretty well understood that if those ratings were not
achi eved or average ratings were not achieved, the deal was
off. If that's true, it could have possibly been perforned
within one year, the Statute of Frauds doesn't apply.

MR, FElI GELSON: Okay. Wwell --

THE COURT: And | don't think you can say there's no

possibility it could be applied -- be conpleted in one year.

AMY C. RUEMELI N, RPR, CRR OFFI Cl AL COURT REPCORTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

MR, FElI GELSON:  Your Honor, taking into light the
Statute of Frauds point -- | was going to get there next.
|"m going to go there right now.

THE COURT: You were tal king about the Statute of
Frauds?

MR FEI GELSON:  No, Your Honor.

The point | was addressing at the point of your
guestion was a little different. M point was that --

THE COURT: You said it was an agreenent that had to
be in witing. You nean you weren't talking about the

Statute of Frauds then?

MR FEIGELSON: | was not tal king about the Statute
of Frauds.

THE COURT: [I'msorry. | m sunderstood you.

CGo ahead.

MR. FEI GELSON: The principle that an agreenment has
to be in witing really cones under two different |ega
headi ngs, Judge. The first is that there are sone kinds of
agreenents, sinply because they are so comercially
significant, so conplex, so novel, there is so nuch at stake
that no court will ever enforce them the Statute of Frauds
or no Statute of Frauds, unless there is a witing. That's
the point | was naking, Judge.

THE COURT: | read the District Court opinion that

counsel sent to ne, um | assune he sent it to M. C sa, as
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wel | .

MR FEI GELSON:  Yes, we did.

THE COURT: And | don't think that opinion is
authority for what you tell ne to do here. | wouldn't be of

a mnd in this case, know ng what | know about it on summary
judgnent, to say it's the type of agreenent that has to be in
witing. |I'mnot going to follow a District Court case in,
forget where it was, New York.

MR. FEIGELSON: It was a New York case, Your Honor.

THE COURT: And | nean, he just went went on and on
and on and on. It was obvious in that case that the parties
intended that there be sonething in witing. | nmean, the
majority party kept saying there was, M. Stein kept
insisting on it. So | don't think that that lawis
applicable to this situation; nor would | want to, based on
that law, say that this contract had to be in witing
regardl ess of the application of the Statute of Frauds.

So you go ahead.

MR, FEI GELSON:  Well, Your Honor, as for the Stein
case, which we sent you, the issue there --

THE COURT: I|I'mfamliar with the case. | don't
need to be told. You sent it to nme and | read it.

MR FEI GELSON. Ckay.

THE COURT: It was hard to read, because he just

went on and on and on. |'ve never seen anybody wite so
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much. It nust have been 25 or 30 pages. And he just kept --
but | guess he nust have been worried he was going to get
reversed.

MR FEIGELSON: In this case, Judge, the case we
have here today, we do have evidence by pleadings in the
record that the parties did very nmuch intend to put this dea
in witing. There were exchanges of draft agreenents.

THE COURT: | think they did. | don't think there
is any question of that. | don't think there is any question
but that M. Davis expected to get a witing. And he says,
even though he expected a witing, that doesn't nean they
didn't have an oral agreenent. And there are certain
ci rcunst ances where that can be the case. | nean, you know,
you can have an oral contract and then request that it be put
in witing, and request that it not take effect until it is
in witing. They are two different things.

MR, FEI GELSON: | understand, Your Honor. And I
appreci ate the corment on the Stein case.

To be very clear, Judge, there is a separate
principle at stake here, apart from whether the witing was
intended, and that is, is it sinply the type of deal that
comercially is so groundbreaking, so new, so nany dollars at
stake, that no reasonabl e person could expect to have a deal
on the basis of, in this case, a single phone conversation.

THE COURT: | told you | can't nake that call. |
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mean, | can't nmake that call based on what | know in this
case.

MR, FEI GELSON:  Well, Your Honor, | would -- 1'1]
nove on, but | want to reserve ny rights to say a little bit
nore about that issue before we wap up here today.

The Statute of Frauds issue, Your Honor, which you
addressed in your question before, we are tal king here about
New York |aw, because this is a contract that was supposedly
formed over the tel ephone. The speaker, M. Norl ander,
supposedly giving the acceptance from New York. And under
the OBriant case in our reply brief, which is the South
Carolina Suprene Court stating that on issues of contract
formation --

THE COURT: You argue that New York law is
applicable, but then nost of the law you cite is South
Carolina | aw.

MR FEIGELSON: W tried to cite both on virtually
every proposition, Judge. And | think --

THE COURT: | think New York law is controlling.

MR FEI GELSON. And we agree, Your Honor.

And the New York Statute of Frauds woul d therefore
be controlling. And we've cited two cases for you on the New
York Statute of Frauds, Judge, which | think are highly
relevant. But what the Zupan case says is if the agreenent

is indefinite duration, but the perfornmance, a continued
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performance depends on a third party outside the control of
the parties to the agreenent, then the Statute of Frauds
voi ds the oral agreenent.

In this case, what M. Davis is saying is that we
are going to keep this thing going as long as the ratings,
that is the approval fromthe general public, there is the
third-party, are good enough. So that puts you within the
New York Statute of Frauds and voids this agreenent.

In the Burke case, which we've also cited Your
Honor, says under the New York Statute of Frauds, that you
have to have an expressed term nation provision as part of
your oral agreenent. And there was no expressed term nation
provi si on here.

So that's a doubl e whanmmy under the New York Statute
of Frauds. And this agreenent fails for that reason, Judge.

| want to talk briefly about the other clains in the
case, other than the oral contract claim Judge. There are a
series of other pleadings, which really, as | said at the
outset, all pivot off the proof or |ack of proof of any
agreenent, any acceptance by A&E, any prom se by A&E.

And for all the reasons | set out before, there is
no evidence for any such prom se other than the el eventh
hour, Hail Mary affidavit fromM. Davis. And that neans
that the prom ssory estoppel claimhas to fail, because there

is no evidence of a promse, which is an essential elenent of
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that claim

The fiduciary duty claimhas to fail because the --
this agreenent is the foundation of any fiduciary duty claim
and there was no agreenent. The fiduciary duty claimalso
fails because the agreenent, even if accepted under
M. Davis's description, is not a fiduciary agreenent.

There is a conversion claim Your Honor, which is
not hi ng nore than another twi st on the contract claim
claimng that the funds not paid under the purported oral
agreenment were converted, cannot have, as a matter of law, a
conversion claim And the only real issue is the breach of
contract.

And |i kew se, the unfair conpetition claimhas been
pled. It's just another twist on this claimof an agreenent.

There is also the fraud claim Your Honor. And the
fraud claimalso fails because you need a prom se to have
fraud. And if you have no evidence of a prom se, the fraud
claimfails for separate and i ndependent reason, which is --
M. Davis testified at his deposition that the only prom se
ever made to him here was by M. Norl ander over the
t el ephone, and that he thought that M. Norl ander was
speaki ng honestly and in good faith, and the conpany just had
a subsequent change of position that describes, at the very
nost, a contractual issue; not a fraud issue.

There is one nore claimin the conplaint, Your
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Honor, which I'm going to address briefly, one nore
substantive claim and that is the claimfor m sappropriation
of trade secrets. As best we can tell, that's been
abandoned. Not surprisingly, the whole prem se here was

M. Davis wanted to have his business on television. He was
unabl e to support that claimin his deposition. And in his
opposition brief, does not even nention the trade secrets

cl aim

There are also several clains in the conplaint which
really are just descriptions of renedies; they are not
freestanding clainms for causes of action. Those are clains
for constructive trust, accounting, injunctive relief. W
have explained in our brief why those are not clains at all.
And again, we've had no response. And so those clains, |ike
the trade secret claim would have to be deemed abandoned.

One last point before | sit down, Judge, and that is
that | represent both of the defendants in this case, A&E
Tel evi sion, the network, and Departure Fil ns.

Departure Filns is the i ndependent production
conpany that filnmed the television show that's at issue here.
And Departure Filns is named in only a couple of counts of
the conplaint. They are naned in the unfair conpetition
count and they are nanmed in the trade secrets count. Both of
those counts fail as to Departure, as well as the reasons

|"ve already given.
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And | want to enphasize that in the opposition
papers that | received fromthe plaintiffs, there is not one
word nentioned about Departure clains. There is no effort
made to support any argunent that there is a cl ai magainst
t hem

And we are asking for sunmary judgnent on behal f of
Departure Filns, as well as A&E.

And | would like to reserve the right to address any
ot her issues.

THE COURT: Ckay. Thank you, sir.

All right. M. Csa?

MR ClI SA: Thank you, Your Honor.

THE COURT: To begin with, let's determ ne whet her
or not you abandon any clainms agai nst any of the defendants.

MR CISA: Your Honor, | really have not abandoned
the clainms. | think they are correct when they say the
claims for injunctive relief for accounting --

THE COURT: |'m not talking about the clains
t hensel ves; |'m sayi ng agai nst any def endant.

MR. CI SA: Trade secrets.

THE COURT: |'mnot tal king about --

MR. CISA: The violation --

THE COURT: Are there any defendants agai nst whom
you assert no clainms now?

MR Cl SA: No, sir.
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THE COURT: Now, he said you didn't nention
Departure Fil ns.

MR CISA: Wll, the only cause of action | think
that's viable against Departure Filnms is Unfair Trade
Practices Act, which | addressed as to A&E.

THE COURT: Are there any clainms in your conplaint,
causes of action, that you abandon?

MR. CI SA: Just the cause of action for violation of
trade secrets.

THE COURT: You abandon that?

MR CISA: Yes, sir.

THE COURT: Al right.

MR CISA: | think he's correct.

THE COURT: That's as to all defendants?

MR CISA: Yes, sir.

THE COURT: Ckay. Al of the other causes of action
you still contend are viable?

MR CISA: Correct. Yes, sir.

THE COURT: Ckay. Co ahead.

MR. CISA: Your Honor, I'Il start with the contract
claim because they started with the contract claim

| submt to you that the law of contracts is fairly
straightforward and fairly sinple. A contract is an
obligation which arises froman actual agreenent of the

parties mani fested by words, oral or witten, or by conduct.
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| submt in this particular case, Judge, we can show
that we have a contract that established by the oral contract
was established, in accordance with M. Davis's affidavit.
And further, that the contract is established by the conduct
of the parties.

W acknow edge that a witten agreenent was never
entered into. Although we expected to get sonme witing, we
j ust never got any witing from A&E.

Judge, just by way of brief background, M. Davis
cane up with this idea concept of a reality based TV show
back in 2003. He registered his idea wwth the Witer's
@uild, which is all he knew how to do at that particul ar
point in tine.

He then hired a production conpany out of Geenville
and spent $85,000 doing a pilot episode of his series. He
then transmtted that pilot episode of his series to three
different networks, HGIV, the Di scovery Communi cations and
the defendant, A& in this particul ar case.

As a result of the pilot being sent, M. Davis got
an e-mail back from Nancy Dubuc with A&, where she says, |
have asked Charles Norlander to review your material, as he
oversees all of our Lifestyle prograns.

M. Davis then conmunicated with M. Norlander by
t el ephone, um and ultinmately, according to M. Davis,

entered into an oral agreenent concerning his series.
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The first conversation he had with M. Norl ander
was, How nuch do you want for your show? M. Davis's
response was, My show is not for sale. | want to partner ny
show. | want to share in the revenues. That's what | do for
aliving now relative to the operation of ny business.

Clearly, Your Honor, in his affidavit he sets out --
| acknowl edge the deposition was all over the board. |
didn't take the deposition. But | think there is plenty in
t he deposition that shows that there was an oral agreenent.

But clearly in his affidavit, he sets forth the
material terns that he and M. Norlander agreed to. And it
wasn't a conplicated agreenent, Judge. It was a rather
sinple agreenent. They agreed to partner the project. And,
Judge, | think this -- there is evidence that there was an
agreenment to partner the project.

Once board approval was obtained for this series
from A&, um M. Davis received an e-mail from Thomas Mbody,
who is a vice president with A&E, that says, Congratul ations,
Ri chard, the board approved the noney for our series.

So M. Davis says that there was a cl ear agreenent
that they were partner in the project with ARE. That A&E
woul d pay the costs of a third-party production conpany.
There is no question that M. Davis was asked to cone to New
York to nmeet with a third-party production conpany. They

asked for M. Davis's input concerning the hiring of that
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production conpany. That production conpany was hired. They
agreed -- they were aware of the cost that required -- that
M. Davis and his conpany woul d bear the cost of requiring
refurbishing and marketing the various parcels of real
estate. M. Davis did that for 13 different series. He
bought $6 million worth of property. They agreed that A&E
woul d have no financial risk relative to that real estate.
They agreed that M. Davis would keep track of his

out - of - pocket expenses and try to keep expenses down, which
he did, and he would be reinbursed at a |later date. They
agreed that he would be credited as a creator of the series,
and he was, and on all 13 episodes of the first season.

And at the end of the first season, they would
equal ly split all revenues generated fromthe series after
ASE was reinbursed for the expenses of the third-party
production conpany, and after M. Davis was rei nbursed for
hi s out - of - pocket expenses.

The parties --

THE COURT: Are you claimng damages after the first
year ?

MR CISA: Yes, sir, | am | am Because what
happened after the first year, |I'mclaimng danage as a
result of the first year, Your Honor. But what happened at
the end of the --

THE COURT: You understand if you claimthose
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damages, in all probability, the defendant is going to be
able to examne in detail the present agreenent that the
plaintiff has wth the production conpany?

MR CISA: | understand that, Your Honor.

THE COURT: You understand that?

MR CISA: | understand that. And we touched on
that before. But | do understand that. And we've got an
expl anation for why we did what we did.

THE COURT: Well, you have a right to, based on your
theory of the case, you have an obligation to mtigate your
damages.

MR CISA: Yes, sir.

THE COURT: So | don't, you know, taken your case as
stated as true, you have an obligation to do that. And |
woul d assune that you could nake an argunent that what you
did was in mtigation of damages, but --

MR Cl SA: Yes, sir.

THE COURT: -- they have a right to look into it and
| ook under every rock and every leaf. | think you need to
know t hat .

MR CISA: Yes, sir. | understand that. And I

understand the Court's position on that issue. W did
di scuss --
THE COURT: That's not ny position; it's the | aw.

MR Cl SA: | under st and. | under st and.
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Judge, ny point is, is that this oral agreenent that
M. Davis says he had with M. Norlander -- and this is what
happened. After the discussions and the agreenent, Norl ander
said, Ckay, we will do this. But keep in mnd that there is
a chance that it may not nmake any noney. A&E didn't think
this show was going to nake any noney at that tine.

It wasn't until about the fifth or sixth episode it
started rolling and it got a mllion viewers that it was
really starting to nake sonme noney.

Then what we think happened is A& started getting
cold feet of starting to share these mllions of dollars of
revenues.

But the point is M. Davis says in his affidavit, he
had an oral affidavit, we set forth the material terns. And
the fact of the matter is, is that every termof that ora
agreenent was fully fulfilled by both parties, except when it
cane tinme to pay himand split the revenues by A&E.

M. Davis used hinself and his staff to produce al
of the episodes. He bought all of the properties. He
refurbished them A& paid the production conpany as agreed,
and woul d be reinbursed on the back end. M. Davis kept
track of his expenses. The show is doing well.

Not once did A& say, You are not doing what you
agreed to do, not one tinme. The only thing that A&E failed

to do or the parties failed to do was AR failed to account
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to M. Davis for the revenues and failed to split. M. Davis
got paid zero for all of his efforts. And, Judge, we think
an agreenent is shown by the oral words as set forth in

M. Davis's affidavit, as well as the conduct of the parties.

They touched on sone matters dealing with
credibility, Judge. | think what they are saying is they may
be able to chip away at M. Davis on sone credibility issues.
That al ways happens. | understand that. W have got a
position on those things, and we've got a story as set forth
in this affidavit.

All of their -- in their nmenorandum they attack the
remai ni ng causes of action, all prem sed on the fact that
there was never a representation or an agreenment by A&E. |
submt to the Court that we have subm tted evidence that
there was an agreenent and representations nmade by A&E. And
therefore, all the other causes of action should survive,

Your Honor.

And that's what they are saying. They are saying
every cause of action that we've had should fail because
there was no oral agreenent. | submt that there is evidence
that there was an agreenent, and there was evidence of
representations.

You can take fraud -- you know, they e-nmail Richard
Davis, and they say, You need to deal with Charles Norl ander.

He's in charge of Lifestyle prograns. That's what you need
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to deal wth.

Then they file an affidavit with this court saying,
Well, Charles Norlander didn't have authority to do anything.
Vll, they certainly told Richard Davis that. And | think
that's evidence they never intended to honor any agreenent
they reached with him

Judge, 1'll be glad to respond to any questions you
may have. | filed the affidavit. |[|'ve done the menorandum
| think there is evidence that we have submtted that create
a question of fact as to whether or not there is an
agreenment, um and that we should be entitled to go to the
jury on that issue.

THE COURT: | understand your argunent.

MR CISA: Yes, sir. Thank you, Your Honor.

THE COURT: Al right.

Yes, sir?

MR. FElI GELSON:  Your Honor, a few points in
rebuttal, if I my?

The contention and the argunent we just heard, you
have to have a contract proven by conduct, as well as by oral
agreenment, um | believe that's the first |I'm hearing that
one. It's not pled as a conduct case; it wasn't briefed as a
conduct case; it was pled, briefed as an oral agreenent case,
and that's what it is.

THE COURT: | couldn't understand you. You say it
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wasn't pled as a conduct case?

MR. FEIGELSON: It's not been pled or briefed on the
theory that there was an agreenent reached by conduct; that
it was pled and briefed on the plaintiff's theory that it was
an oral agreenent.

THE COURT: Well, as | understand the law, there are
a nunber of rules for interpretation of contracts. |'m not
totally famliar with the Rules available in New York, but |
amin South Carolina.

And one of the ways that you interpret what the
parties' intent was is how they acted pursuant to the all eged
agreenment. And | assume that's what M. G sa was talking
about .

MR. FEI GELSON: On that point, Your Honor, there is
two years' worth of docunentary evidence in the record about
how the parties dealt with one another after the supposed
oral agreenment was reached in 2004.

The single nost inportant fact fromthose two years,
Judge, is you will not see one word, one witten word from
M. Davis, although he is e-nmailing A& right and |eft
docunenting things he wants, there is not one statenent by
M. Davis referencing the so-called oral agreenent for a
50/ 50 revenue split. And he admtted that in his deposition.

So if we are going to look at the parties' conduct

post - 2004, then what you need is, under Fourth Circuit |aw
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and the basic summary judgnent process, M. Davis point
specific facts to the parties' post-2004 conduct that woul d
support an agreenent for a revenue split. You will not find
anyt hing, Judge. It is undisputed that the parties continued
to deal with each other when they did the television show for
a year, but that is far from proof of an agreenent to a
revenue split.

| want to go back to the issue of whether there is,
in fact, evidence of an agreenent.

THE COURT: You went into all that in your opening

statenent. | don't need to hear it again. | know what your
position is. |'ve read your nenos. |'ve read his nenos.
|'"ve read the cases. |'ve heard you. And | don't need to go

back over it again.

MR FEI GELSON:  All right, Your Honor.

THE COURT: | don't know of anything M. G sa said
that injected anything new into the argunent that you haven't
di scussed in your principle argunent.

MR FEIGELSON: If | could be all owed one sentence,
Your Honor ?

THE COURT: If it relates to sonething new, but I
don't know that it does.

MR FEIGELSON: There was a reference in the
argunment of being plenty in the deposition that's evidence of

an agreenent. And in the 60 pages of deposition excerpts the
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plaintiffs submtted in opposition to this notion, you wl|l
not find one sentence on behalf of M. Davis that attributes
for his agreenent to A&E.

THE COURT: You went into that in detail earlier.
You handed up excerpts of the deposition underlined to
enphasi ze the point.

MR. FEI GELSON: | apol ogi ze, Your Honor .

THE COURT: That's all right. No need to rehash it.
|'"ve got a pretty good nenory and | was |i stening.

MR FEIGELSON: Credibility issues.

W are not -- to be very clear, this notion is not
asking the Court to resolve a he said/they said dispute.

VWat the case is all --

THE COURT: W don't deal with credibility. |
t hought he was tal king about at trial.

MR FEI GELSON. Well, | thought | heard the
suggestion nmade that this notion or argunent today was
raising credibility issues.

Un what the case |law says is that when, prior to
summary judgnent, you have the plaintiff constantly changing
the story, as has happened here, it's in the records and it's
in our briefs, that is a reason, as a matter of law, not to
et those nultiple stories go to a jury for resolution. It'
not a credibility point at all.

And unl ess the Court has questions --
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THE COURT: | don't. Thank you.

MR FEIGELSON. -- we'll rest on the papers and
argunent .

Thank you, Judge.

THE COURT: Anything, M. Cisa?

MR. CI SA: Your Honor, | don't believe so.

THE COURT: xay.

THE COURT: | have | ooked at the nmenorandum that you
had filed carefully, as well as the applicable case law. And
in ny judgnent, there are genuine issues of fact as to the
exi stence of an oral contract between these parties.

There is a contention by the defendants that the
affidavits submtted by M. Davis contradicts directly his
deposition testinony, and under Fourth Circuit |aw, should be
considered a sham affidavit and stricken.

My study of the two docunents, the deposition on the
one hand, and the affidavit on the other, leads ne to
conclude otherwise. | do not think it can be or should be
declared a sham affidavit. Based on that affidavit, and the
deposition testinony, | think there is sufficient evidence in
this case that there was an oral contract between the
parties.

Now, M. Cisa nentioned credibility. | thought he
meant that you were going to nake M. Davis eat his

deposition at trial, along wwth his affidavit, in asking the
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jury to not give himany credibility. That's the way | took
it. And | would anticipate that that is what you were trying
to do. That's what | would try to do if |I were defending a
case.

Qoviously, there is no witten contract. The only
contract that exists, or at |least the only contract that may
exist, is an oral one. But | don't believe that it's
necessary that it be in witing.

The State of New York has a |aw applicable, we've
| ooked at the Braun against CM3d case. W' ve considered the
factors discussed therein. W've |ooked at the Statute of
Frauds. And we think that neither the Statute of Frauds in
New York, nor the Braun factors require this contract to be
in witing under New York |aw.

Based on the foregoing, it's the conclusion of this
court that there does exist an oral contract which, if
believed by the jury, is enforceable. And therefore, the
nmotion of the defendants in regard thereto is denied.

The plaintiff has withdrawn its causes of action
based on m sappropriation of trade secrets. It has out there
clains of breach of fiduciary duty and conversion, and |
beli eve a case based on inproper trade practices. | don't
believe that the granting or denial of a notion for summary
j udgnment on those additional clainms wll affect in any way

what soever the discovery pursued in this claim And so I'm
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going to deny it at this tine.

|, generally speaking, if |I can't grant a conplete
summary judgnent, and if | conclude that a partial summary
j udgnent does not aid the parties as far as the scope of
di scovery, then | deny the summary judgnment in its entirety.
And based on that general rule, I"'mgoing to deny the Summary
Judgnent Motion in its entirety.

It may be that, | shouldn't say it may be,
inevitably, as we get to trial, we'll have to sort those
ot her causes of action out based upon discovery and determ ne
whi ch ones are viable and which ones should be submtted to
the jury.

Though I"'ma little reluctant to throw them out at
this stage, I"'mvery willing to throw themout at trial,
because it's ny practice to reduce the issues submtted to
the jury down to the bear m ninmum so that they can give a
proper consideration and not be confused by an overwhel m ng
nunber of issues to decide when all of the facts are
concentrated in one area and one set of facts controls
mul ti pl e causes of action.

Now, | have previously bifurcated discovery.

M. Farrier, | believe argued earlier, that for the defendant
to participate in discovery on the damage issue, it caused
the defendants to make public certain pricing factors and

pl aced them at a conpetitive disadvantage with their
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conpetitors.

|"m not sure that | understand that. But |'ve
concluded that the best way for nme to deal with that
objection is specifically as opposed to generally. That |']I
deal with it as we do in all cases, based on notions to
conpel and notions for protective order. And in that way, we
can |l ook at specific requests for information and rel ate
those to the facts of the case, and | think make a nore
intelligent, neaningful judgnment as to what is discoverable.

| don't think that I would be willing to issue a
protective order limting discovery material to M. Cisa's
observation and not to his client. [|'ve never done that
before. 1've never reached it, but it just seens like there
is sonething about that that is fundanentally unfair and not
in keeping with our rules.

So I'mnot of a mnd to do that now. |[|'ve never
done it, and | can't think of any circunstances under which |
would do it in a civil case. But let's deal with those
di scovery matters as they conme up.

And | think as we do that, I'll becone nore famliar
wi th what you are doing and what you are after, and | can
deal with themmaybe in a little nore general way as | get
intoit. But for right now, let's just let the ball roll.
And as you object and ask for protective orders, we can

consi der that as we go al ong.
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And it may be that M. Csa, who is a reputable
attorney and should be only seeking the information that wll
help himin this case, and not anything that will benefit his
client outside of the case, because certainly, he shouldn't
be seeking that, that he can shape these discovery requests
in such a way that there won't be any real serious objection
by, let's wait and see what happens with that.

"1l 1ssue a new scheduling order. | think we need
that. It seens to ne that the factual issues involved in
this case aside from danages are very sinple. And so it
woul d seemto ne that you ought to be able to conplete
di scovery, say, in four nonths.

Does that sound reasonabl e?

MR CISA: It does to ne, Judge.

THE COURT: That will be the centerpiece of any

scheduling order. But we'll schedule all the other matters,
as well. But we'll give you a four-nonth deadline on

di scovery. If you need nore tinme, obviously if you request a
reasonable amount, 1'Il give it to you.

One other thing | was not going to nention today,
because | just thought it mght be best to ignore it, but
upon reflection, | think it's a matter of such seriousness
that 1| do need to nmention it.

It's been brought to ny attention that there is a

web blog entitled Flip This Lawsuit. | haven't | ooked at
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that blog, | haven't studied it to see what it says. | have
been told what it says.

Now, |'ve never had this happen before, and |
consider it a very, very serious matter. At first blush, it
appears to ne to be an attenpt to influence this lawsuit in
an inproper way. W can't tell what's happening there until
we draw a jury.

But at sonme point in time, if |'mconvinced that
that has been the result of such a blog, in other words, if
we have jurors that conme in here and they've read that bl og,
and upon reading that, they cannot give the defendants a fair
trial, then that is a serious matter, and it wll be
consi dered by such as this court. And an appropriate
puni shnment and sanctions will be handed out. |'mnot sure
what those will be. | think you |lawers know that if you did
that, what woul d happen to you, you would probably be | ooking
for another profession. So that's how | feel about that.

Now, whether what's going on that blog is of such a
nature that it in and of itself, whether nmenbers of the
public read it and act on it or not, warrants a sanction by
this court, and sone sort of obstruction of justice, sone
sort of contenpt of this court, |I don't know. But it's
because of those consequences that | see fit to bring this to
your attention. This is a serious matter. This is a serious

court. And we will not permt its function to be underm ned
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in such an unseemy fashion.

Now, who is responsible for that blog? | don't
know. It may be that 1'll have to ask the FBI to look into
it. It may be I'lIl have to ask the U S. Attorney to get the
grand jury to look into it, | don't know. Those are things
down the road. But it seens to ne that the information
have certainly shows that the defendants don't have their
name on this blog and that the plaintiff does.

And | would think that good, prudent action on his
part woul d have gotten it off of there a long tinme ago. And
that's all I'"'mgoing to say on that. But when we get to the
end of this case at some point, we'll |look at it again and
see who is responsible; what the effects are and what action
we shoul d t ake.

But it just felt like that it is such a serious
matter and such an unthinkable thing for a litigant to do in
this court, that it needed to be commented on. | nmean, we
are not in Boy Scout canp; we are in serious court here and
we don't do business that way. And |I'mnot going to permt
litigants in this case to do business in that way. Ckay?

Thank you very nmuch. We'Ill be in recess.

*kk k% *kk k% *kk k%
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| certify that the foregoing is a correct transcript

fromthe record of proceedings in the above-titled matter.

Any C. Diaz, RPR, CRR June 8, 2007

S/ Any Diaz
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